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STATEMENT OF THE CASE
Patrick Wood Crusius was arrested by the State on August 3, 2019 and
indicted on September 12, 2019 for capital murder of multiple persons resulting
from the intentional mass shooting with an AK-47 at a Walmart in El Paso,
commonly known as the Walmart mass shooting. See Appendix 1.
The Defendant was arraigned by the State on October 12, 2019. He was writ
over to federal custody and continues to be at the El Paso County Jail. The case is
now past the three-year anniversary. The State has objected to any hearings without
the presence of the defendant in light of 6th Amendment issues. The State has
requested a Scheduling Order and a trial date. At this time there is no trial setting
or scheduling order.
On July 1, 2022, the Court filed an “Order Restraining Parties from Making
Extrajudicial Statements" (hereinafter referred to as "Gag Order") ten minutes prior
to the start of a “status” hearing. No notice was provided for the hearing which was
titled “Status Hearing.” No mention of the intent to issue the order was mentioned
throughout the hearing and no evidence or argument was permitted. At the close
of the hearing, the Court notified the parties that the order had been issued with no
detailed findings on “imminent and irreparable harm” or “the nature or extent of
pretrial publicity” and how it “will impact the right to a fair and impartial jury,”
nor any findings on the question of “tailoring,” and whether it is the least restrictive
alternative. It is important to note that the Federal Court never entered a Gag Order.
1.

STATEMENT OF JURISDICTION
The Court has jurisdiction of this Petition pursuant to Tex. Gov't Code
§22.221.
The Petition is also brought under Article 1, Section 8 of the Texas
Constitution and the First Amendment to the United States Constitution.

2.

ISSUES PRESENTED
I.

Whether the District Court's gag order violates Article I, Section 8
of the Texas Constitution.

II.

Whether the District Court's gag order violates the First Amendment
to the United States Constitution.

3.

STATEMENT OF FACTS
As noted above, on July 1, 2022 the Court entered the gag order. This gag
order was entered Sua Sponte and was entered ten minutes before the start of the
“status” hearing. This order is attached in Appendix ___. That order purports to
enjoin “attorneys, their staffs, and law enforcement officers involved in this
case…” and witnesses …when they have previously given statements…” They
“shall not discuss the case with the media.”
The Gag Order was entered without any discussion or actions that show an
imminent or severe harm. No notice was given, nor opportunity to present evidence or
argument. The Court provided the copy at the end of the hearing, which was the first
time the State became aware of the Order.
Additional points include the following: There was no evidentiary hearing
regarding the issue of a lesser restrictive method. There was no opportunity for
witnesses to be heard or for the affected parties to properly present argument in
opposition to the order. The Judge failed to properly identify if attorneys who are
no longer on the case are included, and whether a witness is a party that was present
during the mass shooting. The Court also failed to provide copies to the affected
parties and identify a potential penalty on the order. The Court also failed to
identify what communications were prohibited such as “facts.” The gag order
failed to make any detailed findings on the controlling issues of: 1. Imminent and
irreparable harm and, 2. On the issue of tailoring.
4.

SUMMARY OF THE ARGUMENT
The Gag Order imposed violated the duly elected District Attorney
representing the State, Ms. Yvonne Rosales’ and other parties’ right to free speech
under both the Texas Constitution and the United States Constitution. There are
no findings substantiated by evidence made by the District Court in adopting the
Gag Order. Instead, the Judge made no mention of the Gag Order during the status
hearing. The four finding entered into the order were made prior to the start of
the hearing with no opportunity to object, argue or provide evidence. They are
unsupported. The Court stated that it took judicial notice of “various and
numerous media interviews with counsel for the parties that have been published
and broadcast by local and national media.” She provided no such interviews. The
Court also failed to identify the type of communication that is prohibited, such as
“facts.”
The failure to establish that any unidentified pretrial publicity in this case
has risen to the level that it poses "imminent" and "severe" harm to a "fair and
impartial trial" is fatal to the Court's order. Respondent abused his discretion in
entering the Gag Order in this case. Furthermore, the Court made no finding on
the issue of tailoring, and therefore the gag order is “defective ab initio and fails
to rebut the presumption of unconstitutionality.”

5.

ARGUMENT
"Mandamus is the appropriate method by which to challenge a gag order."

In re Benton, 238 S.W.3d 587,592 (Tex. App.-Houst.[14th] 2007). To
demonstrate the right to mandamus relief, the relator must establish that (a) the
trial court clearly abused its discretion, and (b) the relator has no adequate
remedy by appeal." Benton, 238 S.W.3d at 592. Moreover, a "gag order" will
normally entitle a Relator to "emergency relief." Davenport v. Garcia, 837
S.W.2d 73 (Tex. 1992).
Whether real or perceived, the Gag Order is an attempt to prevent
something that has not happened. As Justice Brandeis said: "Publicity is justly
commended as a remedy for social and industrial diseases. Sunlight is said to be
the best of disinfectants; electric light the most efficient policeman." Louis
D. Brandeis, Other People's Money-and How Bankers Use It (1914).
This sentiment is still recognized today by both federal and state courts. As
noted by the United States Supreme Court and discussed in Benton, "the criminal
justice system exists in a larger context of a government ultimately of the people,
who wish to be informed about happenings in the criminal justice system, and, if
sufficiently informed about those happenings, might wish to make changes in the
system." Gentile v. State Bar of Nev., 501 U.S. 1030, 1070 (1991).
The judicial system, and in particular our criminal
justice courts, play a vital part in a democratic
state, and the public has a legitimate interest in
6.

their operations. "[I]t would be difficult to single out
any aspect of government of higher concern and
importance to the people than the manner in which
criminal trials are conducted." Public vigilance serves
us well, for "[t]he knowledge that every criminal trial
is subject to contemporaneous review in the forum of
public opinion is an effective restraint on possible
abuse of judicial power....
Without publicity, all other checks are insufficient: in
comparison of publicity, all other checks are of small
account." As we said in Bridges v. California, limits
upon public comment about pending cases are "likely to
fall not only at a crucial time but upon the most
important topics of discussion "
Id. at 1035 (citations omitted) (emphasis added).
It is against this backdrop that Ms. Rosales urges the Court to review
her state and federal constitutional challenges to the gag order.
1. The District Court's Gag Order Violates Article I, Section 8 of the
Texas Constitution.
2. The District Court's Gag Order Violates the First Amendment to
the United States Constitution.
a. Constitutional Consideration and the Three Key Cases
In In re Nelson, this Court confirmed that the controlling case on gag
orders in the State of Texas is Davenport v. Garcia, 834 S.W.4 (Tex. 1992).
Although that is a civil case, its holdings have been repeatedly applied to gag
orders imposed in criminal cases. See Benton, 238 S.W.3d at 594; In re Graves,
7.

217 S.W.3d 744, 753 (Tex. App.-Waco 2007); San Antonio Express-News v.

Roman, 861 S.W.2d 265, 268 (Tex. App. San Antonio 1993) Indeed, this Court
has noted that "[t]he Court of Criminal Appeals often. relies on the decisions of
the Supreme Court of Texas when addressing matters of state constitutional
law." Graves, 217 S.W.3d at 749. Gag orders should face even stricter scrutiny
in criminal cases because "it would be difficult to single out any aspect of
government of higher concern and importance to the people than the manner in
which criminal trials are conducted." Richmond Newspapers, Inc. v. Virginia, 448
U.S. 555, 574 (1980).
The Texas Supreme Court in Davenport made clear that, despite the broad
freedom of speech protections given United States citizens under the First
Amendment to the United States Constitution, Article 1, Section 8 of the Texas
Constitution gives even greater free speech protections to citizens of our state.
Davenport, 834 S.W.3d at 12 ("When a state court interprets the constitution of its
state merely as a restatement of the Federal Constitution, it both insults the dignity
of the state charter and denies citizens the fullest protection of their rights.") id. at 7.
("The history of [Article 1, Section 8] provision is a rich one, and its language
demonstrates Texas' strong and longstanding commitment to free speech. By the
plain language of our constitution, this fundamental liberty 'shall forever remain
inviolate"').
9.

The Texas Supreme Court held that, to justify a gag order, it must be shown
(1) that, without the gag order, an imminent and irreparable harm to the judicial
process will deprive litigants of a just resolution of their dispute, and
(2) the judicial action represents the least restrictive means to prevent that harm.
Id. at 10. In fact, with regard to the first prong, the Supreme Court made clear
that the harm must be "imminent" and "severe." Ultimately, the Davenport court
found that a gag order providing:
1. Counsel in this case, present and former, are

expressly ORDERED to refrain from discussing or
publishing in writing or otherwise, any matters of this
case with any persons other than their clients, agents, or
employees in the necessary course of business in this
case.
2. Counsel is ORDERED to refrain from any public
comment, casual or otherwise concerning the facts of
this case or the conduct of counsel in this case other than
in a court hearing.
violated the right to free expression guaranteed under the Texas Constitution. Id.
At 11. ("' [T]he argument of convenience can have no weight as against those
safeguards of the constitution which were intended by our fathers for the
preservation of the rights and liberties of the citizen."' (citation omitted)).
Following the Texas Supreme Court's Davenport case, there were two cases
where gag orders were challenged by a criminal defendant that are on point. The
first was Benton from the Fourteenth Court of Appeals and the second was Graves
10.

from the Appellate Court in Waco. In re Graves, 217 S.W.3d 744 (Tex. App.-Waco
2007). These two cases can be immediately distinguished from In re Houston
Chronicle Pub. Co., 64 S.W.3d 103 (Tex. App. Houst. (14th 2001), one of the only
cases upholding a gag order, because in that case (the Andrea Yates case) "the prior
restraint on speech was not the subject of a constitutional challenge from any
individual who was the subject of the order." Benton, 238 S.W.3d at 601, n. 25.

Benton involved a gang fight in Houston. Benton, 238 S.W.3d at 588. The
State requested a gag order and alleged that the defense made "extra judicial
statements to the media" that violated the Texas Disciplinary Rules of Professional
Conduct. Id. at 951. After the District Court entered a comprehensive gag order,
the defendant sought mandamus and argued that the gag order violated her free
speech rights under the Texas Constitution and that the evidence was insufficient
to establish the likelihood of the required level of prejudice to the integrity of the
judicial process or the imminence of any such harm. Id. at 592.
The Benton court ultimately determined that the gag order was
unconstitutional even under the slightly more lenient First Amendment test
because the trial court's findings when imposing the gag order did not "establish,
as a 'constitutional minimum,' that the order was narrowly-tailored to avert a
substantial likelihood of material prejudice." Id. at 597. It first noted that the gag
order "primarily focused on relator's right to a fair trial and an impartial jury." Id.
It then noted that the district court "presumed that publicity is inherently prejudicial

11.

to a criminal defendant." Id. The Benton court ultimately determined that the
district court abused its discretion in entering the gag order at issue in that case. Id.
at 601.
The Court in Graves dealt with the following findings in connection with
a gag order:
1. The pre-trial publicity which has already occurred in

this case, which includes local and national newspaper
coverage, of which the Court takes judicial notice;
2. The rulings and opinions which set out the inherent
power of the Court to control its own proceedings, and
to assure that a fair trial is provided for the State and the
Defendant in this cause;
3. Whereupon the Court does find that it is necessary
to enter this Restrictive Order to protect and provide for
a fair and impartial trial in this cause of action.
Id. at 746. "Graves at least implicitly dispute[d] that pretrial publicity in his case
ha[d] risen to the level that it pose[d] 'imminent and irreparable harm' to a 'fair
and impartial trial."' Id. at 752. Ultimately, this Court concluded that the
Respondent trial judge" failed to make 'specific findings' detailing the nature or
extent of the pretrial publicity in Graves's case or how the pretrial publicity or
the record from his prior prosecution will impact the right to a fair and impartial
jury." Id. at 752-53. Here there has been no pretrial publicity, nor any statements
that could lead to any such concern. In In re Nelson, the Court confirmed that
12.

a gag order fails ab initio when there are no specific written findings on the
controlling issues on imminent and irreparable harm and tailoring. In In re
Nelson, the Court struck down the gag order as an unconstitutional restraint on
First Amendment freedom of speech.
b. Applying the Principles to the Instant Case
It appears the Court believes that it is consistent with constitutional
principles for it to make a blanket restriction on Ms. Rosales’ rights and other
named individuals’ rights under the Texas and United States Constitution. As
noted in the memo provided to the Court, such orders, even with findings are
presumptively unreasonable. Davenportat 10.
Respondent has not made any "specific findings" as to whether pretrial
publicity would truly impact the right to a fair and impartial jury and whether it
was the least restrictive means to prevent any harm.
Moreover, in this case, a gag order is nonsensical since the only comment
made by DA Rosales was that she “hoped” to have the case set for trial by the
summer of 2023. The Court never included this in its findings and during the
hearing misrepresented the statement to mean that she could set the trial date
without the Court’s supervision. The meaning of the word “hope” does not
directly or indirectly show authority. To the contrary, it shows that there is a
contingent and/or authority outside of one’s control upon which the final result
13.

depends. Therefore, the Court’s interpretation and justification is insufficient
to justify its position.
In sum, the lack of real findings supported by any evidence by the District
Court are insufficient to establish that any unidentified pretrial publicity in this case
has risen to the level that it poses "imminent" and "severe" harm to a "fair and
impartial trial."' There were no real findings because no hearing was held to
consider evidence, no argument was permitted, no objections were permitted, and
no Notice was provided, since the Order was entered prior to the start of the
hearing.
The gag order is likely to be ineffectual and is not the "least restrictive
means" to prevent any identified harm. The question was never asked whether the
parties could adhere to a less restrictive means other than a gag order. The gag
order does not include any detailed findings on this issue. In comparison, in the
"Boston Bomber" case, the Court never entered a gag order. See United States v.
Tsarnaev, No. 1:13-cr-10200 (D. Mass.). In the federal case involving Defendant
Patrick Crusius and the same facts, that Court also never entered a gag order. In
the present case, the Court never provided copies of the gag order to any witness.
The gag order in this case offends Ms. Rosales’ and other named parties’ free
speech rights under Texas Constitution and the United States Constitution and
14.

Respondent abused his discretion in imposing such an order.

PRAYER
For the foregoing reasons, the trial court's gag order should be vacated
and the writ of mandamus issued. The Relator also requests a Stay of any
application of the gag order during the pendency of this Emergency Petition
for Writ of Mandamus.
Respectfully submitted,
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